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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() $4ta snlai zrc srf@,fr, 1994 cBl" t!ffi rn ;:fiir ~ Tftz ~ cf> GfR if ~ t!ffi cB7'
~-t!ffi cf> ~~ 4'<!"gcb cf> 3@T@ gr@teru 3radar ref) Rra, «rd qI, ·fqffi- ii?llciF1, ~
fcr..=fllT, 'tTTm ifGra, Rta {tua, ir mf, { fact : 110001 cBl' cBl" fl~ I

(i) A revision application lies to the Under Secretary, to the Govt.. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=llcrf cBl" 'ITTA a ura ht star xsfFl' fh# qasrn a 3u qrar if <TT
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(ii) In case of any loss of goods where the loss occur in transit from a factor~o.-a-w.~ouse or to
another factory or from one warehouse to another during the course of proce ~ in1J: pr,:Jhe,,§.eods in a
.warehouse or in storage whether in a factory or in a warehouse. -l:-·/:-; .~~-1-,,~~;~\/:,;g~,---y ,}\
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if 3 I Gr! c#I '3tcl I Gr! ~ .cB" :r@R cB" @"-q sit sq@t #feer at n{ k sit ha arr?r
\iTI" ~ tTffi ~ frm.:r cB" jd !Rieb ~, ~ cB" &Rf tJTffif cIT -w:m ~ m Gf]c[ "B fcrro
3tf@enfru (i.2) 1998 tTffi 109 &Rf~~ ~ 'ITTI

Credit of any duty allowed to be utilized towards payment of excise duJy on final .
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

() a4ha 5qr«a zycs (rt) Rural, 2001 cB" frn:r:r 9 cB" 3fc=rm FclPlfcftc m~~-8 #
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afegt
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(c)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule,. 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 ·and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rfa3mr4a # re; uri icam van ya ala vq? zw a stat r1 200/-#6ta
'T1cfR ctr ~ 3tR "(rl6T x-i cr1 i 1q vl a vnlar zt m 1 ooo /- ctr 'C!TTff :fRfR ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

ta zca, €ha sqrzrca vi hat a 3rat#ta mzaf@au uf ar@-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ta sqra green arf@fr, 1944 ctr tTffi 35-m/35-1f cB"~:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

saafRaa ab 2 (4)a ia 3gar a srcrat at 3rat, sr4ht # ma i var zrca,
ab4ha sari zyes vi aai or4#tr urn@raw(free) a 4fer fr 4fat, 31$fJGlisllG

a 2'14real, saga] 14aT ,3rat , f@4TR, 34Islso0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. ""'"'a:£s'
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The appeal to the Appellate Tribunal shall be. filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) zf? gr arra{ e srksii a rgn @tr & it r@a per sir a fg #tr nr 3Tr
-3qgcra ~ "fl" TTPm urr if@; <a au ±tgg #ft fa fum -crcfr cBTlf "fl" ffl cB" -~
qemRenfa 374Rn naff@raw at ya or4l u 4tu war #ta 3ma fan utar &l

In case of the order covers a number of order-in-Original1 fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

araraa zcaarf@fr 197o zenigf@era at rq-A a sifa fRefffa fh; 3IR Url
37la zuT Torrez zaenfenf Rafa If@rant 3ms i.a r@la t ya au 6.so ht
arurzarcrzl zrcn fa car @tr aeg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o @tr zyean, tu sad yea vi ara a41#tu zrrzrferaw(frec),#
,Rear9hat afar#Demand) Vi is(Penalty) cnT 10% -q_cf 'G!m~
~'GI~, ~ -q_cf 'Glm 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

4tu3n yea sj hara ah iafa,mfrgt "afara$tir"Duty Demanded)
a. (Section)gs up haafufRa ztft;
so furreaz2fseatft;
as ha#fefuitafr 6ha<aafr.

e> T1r4 srat viRa are # ugelqf '31mal geari, rhea'afera rh &f@kg qasrs f&m Tf<TI
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited1 provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
~(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr ear# ,f er@le qifrar ar ii zes srrar zesur av Ra1Ra gt atii fag Tgerh 10%

yrarrg sitsibaaav fatf@a sh aaaus#1ograustr raftel
In view of above, an appeal against this order shall lie pefore t yment of

10% of the duty demanded where duty or duty and penalty are in , where
penalty alone is in dispute."



F.No. GAPPL/COM/STP/1249/2023-Appeal

ORDER-IN-APPEAL,

The present appeal has been filed by MIs. MSKEL-ACC-JV, 2" Floor, MSK House,

Near Passport Office, Panjarapole, Ahmedabad - 380015 (hereinafter referred to as "the

appellant") against Order-in-Original No. 30/CGSTIAhmd-South/JC/SR/2-23 dated

14.11.2022 issued on 21.11.2022 (hereinafter referred to as "the impugned order") passed by

the Joint Commissioner, Central OST, Ahmedabad South (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AAEAM0993K. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15 to. FY 2016-17, it was noticed that as per Form 26AS, the

appellant had received an income of Rs. 13,26,12,789/- during the FY 2014-15, Rs.

8,59,39,188/- during the FY 2015-16 and Rs. 89,58,719/- during the FY 2016-17, from Mis.
Gujarat Metro Rail Corporation (GMRC) Limited (Fonnerly known as Mis. Metro-Link Q
Express for Gandhinagar and Ahmedabad (MEGA) Company Ltd.) on which they have

deducted TDS under Section 194C of Income Tax Act, 1961.

2.1. The appellant has submitted that they have availed exemption under clause (a) of Sr.

No. 14 ofNotification No.25/2012-ST dated 20.06.2012 and produced a copy of an agreement

between the appellant and Mis. Metro-Link Express for Gandhinagar and Ahmedabad

(MEGA) Company Ltd., dated 28.09.2015, bearing contract no. MHGA/CONS/DEPOT/N

S/1 for construction of Boundary Wall, earth work and land/area-grading works at Gyaspur

depot on North South corridor of Ahmedabad Metro Rail Project Phase-I, for a contract price

of Rs. 25,32,97,234/- to be completed within 69 weeks from 04.06.2015 (commencement

date), i.e. by 29.09.2016. O

2.2 As per clause (a) under Sr. No. 14 of Notification No. 25/2012-ST dated 20.06.2012,

the services by way of construction, erection, commissioning, or installation or original works

pertaining to railways, including monorail or metro were exempt from service tax, during the

period from 01.07.2012 to 29.02.2016. However, with effect from 01.03.2016 clause (a)

under Sr. No. 14 of Notification No. 25/ 2012-ST dated 20.06.2012, was substituted vide

Notification No. 09/2016-ST dated 01.03.2016, to read as under:-

"(a) railways, excluding monorail and metro;

Explanation. -The services by way of construction, erection, commissioning or

installation oforiginal works pertaining to monorail or metro, where contracts were

entered into be.fore 1st March. 2016, on which appropriate stamp duty, was paid, shall
remain exempt."
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2.3 From the agreement between the appellant and Mis. Metro-Link Express for

Gandhinagar and Ahmedabad (MEGA) Company Ltd., dated 28.09.2015, bearing contract

No. MEGA/CONS/DEPOT/N-S/1, for Construction of Boundary all, earth work and land /

area grading works at Gyaspur depot in North South corridor of Ahmedabad Metro Rail

Project Phase-I, for a contract price of Rs. 25,32,97,234/-, to be completed within 69 weeks

from 04.06.2015 (commencement date), i.e. by 29.09.2016, it appears that the appellant has

provided services of the value of Rs. 25,32,97,234/-, during the period from 04.06.2015 to

29.09.2016. As the said work of Construction of Boundary Wall, earth work and land/ area

grading works at Gyaspur on South corridor of Ahmedabad Metro Rail Project Phase-I,

appears to pertain to metro and therefore qualifies to be exempt from service tax during the

period from 01.07.2012 to 29.02.2016, as per clause (a) under Sr. No. 14 ofNotification No.

25/2012-ST dated 20.06.2012. However, with effect fr~m 01.03.2016, vide Notification No.

0 09/2016-ST dated O 1.03.2016, exemption to the services by way of construction, erection,

commissioning, or installation of origins works pertaining to monorail or metro was

withdrawn. Accordingly, the services by way of construction, erection, commissioning or

installation of original works pertaining to metro mil provided during the period effective

from O 1.03.2016 were rendered leviable to service tax.

2.4 The above said activities, for a contract price, is carried out by the appellant at

Ahmedabad for M/s. Gujarat Metro Rail Corporation ·(GMRC) Ltd., is a Service as defined

under clause (44) of Section 65B of the Finance Act, 1994 and leviable to service tax under

Section 66B of the Finance Act, 1994 during the relevant period, up to 30.06.2017.

0 2.5 However, as per Explanation under clause (a) of Sr. No. 14 of Notification No.

25/2012-ST dated 20.06.2012, as amended vide Notification No. 09/2016-ST dated

01.03.2016, the services by way of construction, erection, commissioning or installation of

original works pertaining to monorail or metro, where contracts were entered into before 1st

March, 2016, on which appropriate stamp duty was paid, shall remain exempt. Therefore, for

the purpose of exemption under Explanation to clause (a) of Sr. No. 14 of Notification No.

25/2012-ST dated20.06.2012, as amended vide Notification No. 09/2016-ST dated

01.03.2016, the contract should have been entered into prior to 01.03.2016 and appropriate

stamp duty should have been paid.

2.6 However, the appellant has failed to furnish any proof that the appropriate stamp duty

in respect of such work orders has been paid by them. Further, to ascertain as to whether

appropriate stamp duty has been paid or not, a reference was made to the Deputy Collector,

once of he Depuy Collector, Stamp, DC 182, Ek@#@@ie-.gampus, Near-Post Orce,
Panjarapole Char Rasta, Ambawadi, Ahmed&bad. __wide,Metter from F. No.

'3;'. ii
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GEXCOM/AEIINV/ST/358/2020-REV- Oo PR COMMR-CGSTAHMEDABAD(S) dated

25.02.2021 and reminder dated 09.03.2021, asking him to inform as to whether the said

contract agreement has been registered or not and as to whether appropriate stamp duty as per

law has been discharged on the said contract agreement or not. The Deputy Collector, Stamp

Duty, Mulyankan Tantra-I, Ahmedabad, infonned, vide his letter No. STAMP/1379 dated

23.03.2021 that the said contract agreement has NOT been registered with the office of the

Sub-Registrar.

2. 7 Therefore, the above said activities, for a contract price, is carried out by the appellant

at Ahmedabad for M/s. Gujarat Metro Rail Corporation (GMRC) Ltd., is a Service as defined

under clause (44) of Section 65B of the Finance Act, 1994 and leviable to service tax under

Section 66B of the Finance Act, 1994 during the relevant period, up to 30.06.2017.

2.8 Subsequently, the appellant were issued Show Cause Notice No. STC/04-

22/O&A/MASKEL/21-22 dated 22.04.2021 demanding Service Tax amounting to Rs.

1,57,31,336/- for the period 01.03.2016 to 30.06.2017, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1)(a),

Section 77(2) and Section 78 of the Finance Act, 1994.

2.9 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 1,57,31,336/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994. Further (i) Penalty of Rs. 1,57,31,336/- was also

imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs.

10,000/- was imposed on the appellant under Section 77(1) of the Finance Act, 1994; and (iii)

Penalty of Rs. 10,000/- was imposed on the appellant under Rule 77(2) of the Finance Act,

1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

e The appellant was engaged in providing construction services and are not registered

under Service Tax for the same. Further the appellant is a Joint Venture between Mis.
M. S. Khurana Engineering Ltd. and M/s. Avadhoot Construction Co. for the

"Construction of Boundary Wall, earth work and land/area grading works at Gyaspur

depot on North South corridor of Ahmadabad Metro Rail Project Phase-I" from MIs.
Gujarat Metro Rail Corporation (GMRC) Limited (formerly known as Mis. Metro

Link Express for Gandhinagar & Ahmedabad (MEGA) Company Limited), as per

Consortium Agreement dated 11.05.2015 .. submitted that they have

0

0
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availed exemption under clause (a) of serial no. 14 of Notification No. 25/2012-ST

dated 20.06.2012 and produced a copy of an agreement between the appellant and

l'ills. Metro-Link Express for Gandhinagar and Ahmedabad (MEGA) Company Ltd.,

dated 28.09.2015 bearing contract No. MEGA/CONS/DEPOT/N-S/1, for Construction

of Boundary Wall, earth work and land/area-grading works at Gyaspur depot on North

South corridor of Ahmedabad Metro Rail Project Phase-I, for a contract price of Rs.

25,32,97,234/-, to be completed within 69 weeks from 04.06.2015 (commencement

date), i.e. by 29.09.2016.

e During the impugned period appellant has claimed exemption from service tax on

their project income, on the basis of the clause (a) under Serial No. 14 of Notification

No. 25/2012-ST dated 20.06.2012, the services by way of construction, erection,

commissioning, or installation of original works pertaining to railways, including

monorail or metro were exempt from service tax, during the period from 01.07.2012

to29.02.2016. However, with effect from 01.03.2016, clause (a) under Serial No. 14 of

Notification No. 25/ 2012-ST dated 20.06.2012 was substituted vide Notification
No.09/2016-ST dated 01.03.2016.

e AS per the stand of the department, with effect from O 1. 03.2016, the services by way

of construction, erection, commissioning or installation of original works pertaining to

monorail or metro, where contracts were entered into before 1st March, 2016, on

which appropriate stamp duty, was paid, shall remain exempt.

e So it has been undisputed fact that- contract has been entertained prior to 01/03/2016

i.e. 04/06/2015. Further regarding the. appropriate stamp duty has been paid or not,

The Deputy Collector, Stamp Duty, Mulyankan Tantra-I, Ahmedabad, informed, vide

his letter no. STAMP/1379 dated 23.03.2021 has stated that:

"stamp duty ofRs 100 /- is used in the contract, which is appropriate as per

Article 5(g) ofGujarat Stampct 1958."

o So it has been specifically confirmed that appropriate stamp duty as applicable has
been paid on the said agreement.

e Further there were no such condition in the explanation provided in the mega

exemption notification, agreement has to be registered, so it has not been registered.

.3+7' .
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0 Both the dual conditions have been satisfied, so appellant has rightly claimed

exemption from service tax as applicable under Mega Exemption Notification No.
25/2012-ST.

e Only department has rejected the exemption on the reason being that agreement has

not been registered it has not been sustainable & tenable. Condition mentioned in the

notification has been rightly fulfilled, once condition of exemption has been fulfilled,

putting other condition which has not been there in the notification & provision, the

department act has been non tenable & unjustifiable. They relied upon· on the

following citation in support of their contention:

a) ANAND TISSUES LTD. Versus COMMISSIONER OF CENTRAL

EXCISE,MEERUT-I-2017 (352) EL.T. 225 (Ti. - AIL.)

b) COMMISSIONER OF C. EX., PONDICHERRY Versus HONDA SIEL POWER

PRODUCTS LTD. -2015 (323) E.L.T. 644 s.c» O
c) COMMISSIONER OF C. EX., JAMMU Versus ANPI-IARLABORATORIES

PVT. LTD. -2019 21) G.S.T.L. 546 (Tri. - Chan.)

e Notwithstanding anything above, the appellant submitted that there is calculation

mistake of the department while determining the service tax liability in SCN. The
service tax liability would be as under:

PARTICULARS AMT
Total Work Executed 225279924

Less: Oct-15 to Feb-16 Turnover 54669464
Net Amount 170610460

Less: 60% abatement 102366276
Taxable Amount 68244184
Service Tax @15% 10236627.6

" So, from the above it is clear that even if the appellant was liable for service tax, the

service tax liability would be Rs.1,02,36,628/-. So, the appellant requested to reduce

the service tax liability from Rs.1,57,31,336/-to Rs.1,02,36,628/-.

o The impugned show cause notice cannot survive given the provision contained in

paragraph 5 of the 2017 Master Circular [and the parimateria provision made in. the
2015 instruction] for mandatory consultation with the assessee before issuance of a

show cause notice. ,A~?Jl~~~~n·. ·,>;,_~-,.-?7.rs 4t5 ; 8 •s a ;-. «.2 &g: &> ;a··.,...",,; .. ····· ./.~_,J
8 o• -v
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o lt is, thus, appellant submitted that in terms of paragraph 5 of the 2017 Master

Circular, the contesting respondents were mandatorily required to have a pre-show

cause notice consultation with the appellant, which was not done in the present case.

They submitted that since a pre-show cause notice consultation was not held, in terms

of the judgment of the coordinate bench of CESTAT, rendered in Amadeus India Pvt.

Ltd. vs. Principal Commissioner, Central Excise, Service Tax and Central Tax

Commissionerate, 2019 SCC Online Del 8437, the impugned show cause notice

dated23.04.2019 deserves to be quashed.

e The only exception to the pre-show cause notice consultation is that either the case set

up is one concerning preventive action or should be relatable to an offence committed

by the appellant. The appellant submitted that their case falls in neither category.

O · on the basis of the supra the contesting the department was mandatorily required to

have a pre-show cause notice consultation with the appellant and that having not being

done in the instant matter, the proceedings initiated by the department via the

impugned show cause notice are non-est in law. In this regard they relied upon the

following case laws:

a) Back Office It Solutions Private Limited Vs Union oflndia & Ors. (Delhi high
Court)

b) Amadeus India Pvt. Ltd. Vs Principal Commissioner, Central Excise, Service

Tax and Central Tax (Delhi High Court)

0 0 The appellant submitted that the department has computed demand of service tax for

the period of2015-16 to 2017-18 (up to Jun-17) on the basis of26AS data. Against

which the appellant submitted that while considering the income with 26AS data

books of accounts, the department has not taken into factual details regarding the

appellant was providing exempt service as per clause (a) under serial no. 14 of

Notification No. 25/2012-ST dated 20.06.2012. Without considering the factual

details, the department has raised the demand which is not justifiable at all. In this

regard they relied upon the following case laws:

a) REGIONAL MANAGER, TOBACCO BOARD Versus COMMR. OF C.

EX., MYSORE-2013 (31) S.T.R. 673 (Tri. - Bang.)

b) ANVIL CAPITAL MANAGEMENT (P) LTD. Versus COMMR. OF S.T.,
MUMBAI-2010 (20) S.T.R. 789 (Tri. - Mumbai)

c) COMMISSIONER OFSERVICE TAM-- DABAD Versus PURNI
. ~~~\ ~":1'.

ADS. PVT. LTD.-2010 (19) °.. nd.)

9
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d) SIFY TECHNOLOGIES LTD. Versus COMMISSIONER OF

SERVICETAX, CHENNA1--2009 (16) S.T.R. 63 (Ti. - Chennai)

e) BHOGILALCHHAGULAL & SONS Versus COMMISSIONER OF S.T.,

AHMEDABAD-2013 (30) S.T.R. 62 (Tri. -Ahmd.)

The show cause notice covers the period of 01.04.2015 to 30.06.2017. The show cause

notice has been issued on 22.04.2021. Thus, the show cause notice has invoked the

extended period of limitation. The show cause has baldly alleged that the appellant has
suppressed the information from the department. In this regard, the appellant

submitted that the appellant is filing income tax returns & service tax returns regularly

from time to time. The appellant submitted that the extended period of limitation

cannot be invoked in the present case since there is no suppression; wilful

misstatement on the part of the appellant.

The show cause notice has proposed to impose penalty under Section 78 of the 0
Finance Act, 1994. The appellant has demonstrated above that they have not

suppressed any infonnation from the department and there was no willful mis-

statement on the part of the appellant. It is therefore clear from the statutory provisions

that for imposing penalty under section 78 of the Act it has to be established that there

is a short payment of service tax by reason of fraud, collusion, willful mis-statement,

suppression of facts or contravention of any provisions of the Act or rules made there

under with intent to evade payment of service tax. It is submitted that the Show Cause

Notice has not given any reason whatsoever for imposing the penalty under Section 78

of the Act. The show cause notice merely alleging baldly that there is suppression on

the part of the appellant. The present show cause notice has not brought any evidence/

fact which can establish that the appellant has suppressed anything from the Q
department. Hence no case has been made out on the ground of suppression of facts or

willful mis-statement of facts with the intention to evade the payment of service tax.

Hence the present case is not the case of fraud, suppression, willful mis-statement of

facts, etc. Hence penalty under section 78 of the Act cannot be imposed. Further, the

appellant is entitled to entertain the belief that there activities were not taxable. That

cannot be treated as suppression from the department. In support of their contention

the appellant relied upon Hon'ble Gujarat High Court decision in case of Steel Cast

Ltd. 2011 (21) STR 500 (Guj).

e The appellant submitted that the penalty under Section 77 is not imposable since there

is no short payment of service tax. As per the merits of the case, the appellant is not

liable for payment of Service tax. It is submitted that for imposing penalty, there

should be an intention to evade payment · on the part of the appellant.
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The penal provisions are only a tool to safeguard against contravention of the rules.

The appellant submitted that they have always been and are still under the bonafide

belief that they are not liable for payment of service tax. Such bonafide belief was

based on the grounds given above. There was no intention to evade payment of service

tax as mentioned in the ground above. Therefore, no penalty is imposable in the

present case. In support of the above view, reliance is placed on the decision of the

Hon'ble Supreme Court in the case of Hindustan Steel Ltd. v The State of Orissa

reported in AIR 1970 (SC) 253.

e Without prejudice to the above submissions, it is submitted that no case has been made

out by the Department that the present demand of service tax is on account of fraud,

collusion, willful mis-statement, suppression of facts or contravention of any of the

provisions of Act or rules made there under with intention to evade the payment of

service tax. Hence no interest or penalty under section 77 and 78 of the Act can be

imposed on this ground itself.

4. Personal hearing in the case was held on 16.05.2023. Shri Vipul Khandhar, Chartered

Accountant, appeared on behalf of the appellant for · personal hearing and reiterated the

submissions made in the appeal. He. submitted a written submission along with letter dated

23.03.2021 from Deputy Collector, Stamp Duty Division-I, Ahmedabad during hearing.

4.1 The appellant in their additional submission made during the course of personal

hearing, inter alia, re-iterated the submission made by them in the appeal memorandum.

0 4.2 Due to change in authority, a Personal hearing in the case was again held on

03.07.2023. Shri Vipul Khandhar, Chartered Accountant, appeared on behalf of the appellant

for personal hearing and reiterated the submissions made in the appeal, at the time of earlier

personal hearing and the additional submissions dated 16.05.2023. He. submitted that the

appellant had claimed exemption vide Sr. No. 14 ofNotification No. 25/2012-ST as amended

by Notification No. 9/2016-ST. The said notification, provided exemption for services

pertaining to Mono Rail or Metro, where contracts were entered into before I st March 2016,

on which appropriate stamp duty was paid. He submitted that the Deputy Collector, Stamp

Duty, Valuation Division I, Alunedabad, vide letter dated 23.03.2021 to the adjudicating

authority had clarified that the present contract executed with stamp duty of rupees hundred

was appropriate as per article 5(g) of the Gujarat Stamp Act, 1958. However, the adjudicating

authority has referred to some other provision of the Stamp Act, not applicable to appellant,
for confirmation of demand and denial of the exemption. He also submitted that the appellant

was not offered pre show cause notice consultation which was mandatory. However, the

lower authority has brushed aside this saying ~h- <if~~:Jr,.t>t,,, plicable to the preventive'at...syr ea%!
'
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cases. He submitted that the present case was made on the basis of ITR data and was not a

preventive case. He submitted' that there was no suppression, extended period could not be

invoked. Therefore, he requested to set aside the impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, additional submission; submission made during the course

of personal hearing and documents available on record. The issue to be decided in the present

appeal is whether the impugned order passed by the adjudicating authority, confirming the

demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal. and proper or otherwise. The demand pertains to the period
FY 2015-16 and FY 2016-17.

6. It is observed that the main contentions of the appellant that (i) as per Sr. No. 14 of

Notification No. 25/2012-ST as amended by Notification No. 9/2016-ST, the services

provided by them, where contracts were entered into before 1 March 2016 and on which (_)

appropriate stamp duty was paid, were exempted from Service Tax; (ii) the Deputy Collector,

Stamp Duty, Valuation Division I, Ahmedabad, vide letter dated 23.03.2021 to· the

adjudicating authority had clarified that the present contract executed with stamp duty of

rupees hundred was appropriate as per article 5(g) of the Gujarat Stamp Act, 1958, however,

the adjudicating authority has referred to some other provision of the Stamp Act, not

applicable to appellant, for confirmation of demand and denial of the exemption; (iii) the

appellant was not offered pre show cause notice consultation which was mandatory; and (iv)

there was no suppression, extended period could not be invoked.

6.1 It is also observed that the adjudicating authority has in the impugned order observed

that the appellant has failed to furnish any proof that the appropriate stamp duty in respect of Q
such work orders has been paid by them. Further, he has observed that as the dual condition of

the contract having been entered into before 01.03.2016 and payment of appropriate stamp

duty on it, is not fulfilled in respect of the above contract agreement, the benefit of Sr. No. 14

of Notification No. 25/2012-ST dated 20.06.2012 as amended not been available to the

appellant. The adjudicating authority has also observed that registration of contracts is a

requirement for discharging levy of appropriate Stamp duty, which was not done by the

appellant. The relevant portion of the impugned order read as under:

"34.9 On a perusal ofthe contract entered into by the Noticee with Mls Metro-Link

Expressfor Gandhinagar andAhmedabad (MEGA) Company Ltd, Ifind that the same

relates to giving authority or power to a developer, for construction on or

development ofImmovable property. Therefore, the contract is ofa kind classifiable

under the description specified in serial No.5 (g) in Schedule 1 Therefore, the subject
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Contract agreement attracted levy ofappropriate stamp duty at the rate ofone rupee .

for every hundred rupee and part thereof, of the contract value mentioned in the

agreement.

34.10 It is seen that the Noticee had used stamp duty ofRs 100/- and contended that

appropriate stamp duty was paid and cited the letter dated 23.03.2021, receivedfrom

the Deputy Collector, Stamps.

34.11 However, considering the value ofwork contract mentioned in the agreement,

Stamp duty ofRs 100/-, paid by the Noticee cannot be a sufficient discharge of the

liability under the Bombay Stamp Act, 1958. In fact, the Deputy Collector, Stamps,

had mentioned in his letter that the document is not registered. This clarification itself

is evidence to the requirement ofregistration ofcontracts with the State Registrar and

payment of appropriate amount ofStamp duty as indicated in serial no. 5 (ga) of

Schedule I, referred to above.

34.12 Ifurther find that the Noticee have, instead ofaccepting the liability, claimed

that payment ofRs 100/- as Stamp duty is in proper discharge ofliability which is a

misstatement ofthe position oflaw. Such a claim has been made only to avoidpaying

Service tax, demanded in the Show Cause Notice. Therefore, the submission made by

the Noticee that conditions ofNotification have been fulfilled is a mis-statement of

facts and cannot be accepted. Similarly, registration ofcontracts is a requirementfor

discharging levy of appropriate Stamp duty and so, it cannot be considered as an

extra condition, notpresent in the Notification."

7. For ease of reference, I hereby produce the relevant abstract of the Notification No.

25/2012-ST dated 20.06.2012 as amended, which reads as under:

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (I) of

section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the

said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated

the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part

II, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th

March, 2012, the Central Government, being satisfied that it is necessary in

the public interest so to do, hereby exempts thefollowing taxable services from

the whole ofthe service tax leviable thereon under section 66B ofthe said Act,

namely:

1 ...
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2 .

14. Services by way ofconstruction, erection, commissioning, or installation of
original workspertaining to, 

[(a) railways, excluding monorail andmetro;

Explanation. -The services by way ofconstruction, erection, commissioning or
installation oforiginal workspertaining to monorail or metro, where contracts
were entered into before 1stMarch, 2016, on which appropriate stamp duty, was
paid, shall remain. exempt.] substituted by Notification 9/2016- STdated, 1.3.2016
w. e.f. 1.3.2016."

8. I find that for the purpose of exemption under Explanation to clause (a) of Sr. No. 14

ofNotification No. 25/2012-ST dated 20.06.2012, as amended vide Notification No. 09/2016

ST dated 01.03.2016, there are basically two conditions, i.e. (i) the contract should have bee O
entered into prior to O 1.03.2016; and (ii) appropriate stamp duty should have been paid.

9. I find that there is no dispute that the impugned contract have been entered prior to

0 I. 03.2016, thus first condition fulfilled. As regard, the second condition, I find that to

ascertain as to whether appropriate stamp duty has been paid or not, a reference was made by

the department to the Deputy Collector, Office of the Deputy Collector, Stamp, DC 1&2,

Polytechnic Campus, Near-Post Office, Pinjrapole Char Rasta, Ambawadi, Ahmedabad, vide

letter from F. No. GEXCOMIAEIINV/ST 7358/2020-REV- 0/ PR COMMR-CGST

AHMEDABAD(S) dated 25.02.2021 and reminder dated 09.03.2021, asking him to inform as

to whether the said contract agreement has been registered or not and as to whether

appropriate stamp duty as per law has been discharged on the said contract agreement or not. I

find that the Deputy Collector, Stamp Duty, Mulyankan Tantra-I, Ahmedabacl, informed, vide

his letter no. STAMP/1379 dated 23.03.2021 that the said contract present contract executed

with stamp duty of rupees hundred was appropriate as per article 5(g) of the Gujarat Stamp

Act, 1958 and also informed that agreement has NOT been registered with the office of the

Sub-Registrar. Thus, I find that when the Deputy Collector, Stamp Duty, Mulyankan Tantra-I,

Ahmedabad, it self vide their letter dated 23.03.2021 confirmed that the said contract

executed with stamp duty of rupees hundred was appropriate as per article 5(g) of the Gujarat

Stamp Act, 1958, there is no question with regard to fulfillment of the second condition of the

notification as enumerated above. I also find that the findings of the adjudicating authority

citing other articles of Gujarat Stamp Act, 1958 and stating that the contract not registered
hence the appellant not eligible for exemption benefit does not proper and legal and impugned

order passed by the adjudicating authority not sustainable.
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10. In view of above, I hold that the impugned order passed by the adjudicating authority,

confirming demand of Service Tax from the appellant for the FY 2015-16 and FY 2016-17, is

not legal and proper and deserves to be set aside. Since the demand of service tax is not

sustainable on merits, I am not delving into the aspect of pre-consultation and limitation

raised by .the appellant. When the demand fails, there does not arise any question of charging

interest or imposing penalty in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

12. sft af artaf Rt& sf@a at Rqzrt qtah fansrare1
The appeal filed by the appellant stands disposed of in above terms .

4t#..
(Shiv Prarltp Singh)

Commissioner (Appeals)

0

Atteste;j!'"

(R. cl/1lyar)
Superintendent(Appeals),
CGST, Ahmedabad

Bv RPAD / SPEED POST

To,
M/s.MSKEL-ACC-JV,
2nd Floor, MSKHouse,
Near Passport Office,
Panjarapole, Ahmedabad- 380015

The Joint Commissioner,
COST,
Ahmedabad South
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Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The· Commissioner, COST, Ahmedabad South
3) The Joint Commissioner, COST, Ahmedabad South
4) The Assistant Commissioner, COST, Division VI, Ahmedabad South
5) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
16)Guard File
7) .PA file
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